
Page 1 of 7 

 

District:-Sonitpur 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

 

MISC CASE No.169/2012 

 

Smt. Dipali Borah 

W/o Sri Biman Borah, 

R/o Gohpur, P.S. Gohpur 

                                                            ..............first party/petitioner 

   

Versus 

 

Sri Biman Borah 

S/o Late Bhulanath Borah 

R/o Jamuguri, P.S. Jamuguri 

                                                             ...............Second party/opposite party

        

Present: Bijaya Khakhlary, 

 J.M.F.C., Tezpur, Sonitpur 

 

Wednesday  the 17th  day of June , 2015. 

Advocates appeared:- 

For the first party: - Smt. Dulumoni Singha 

                                  

For the Second party:- Mr. J. K. Baishya, Smt. K. Borah 

 

Date of Argument: - 11.05.2015, 25.05.2015, 08.06.2015 

Date of Final Order: -17.06.2015 
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FINAL ORDER 

 

            1. Present  Misc. case was registered upon an application filed by the 

first party by invoking mandate of section 127 Cr. P.C. with a prayer for 

enhancement of the maintenance allowance and for direction to the second party 

for payment of maintenance amount of Rs. 8,000/-to her per month for herself 

and her unmarried daughter. 

              

           2. Claim of the first party as stated in her application ,in short is that in 

M.R. Case No.192/2007 she was granted maintenance allowance of Rs.2,000/- 

per month  for herself and her daughter Smt. Simi Borah. That, at present her 

daughter has been studying in Degree classes, they are staying in a rented house  

and for their household expenses,  they require a total of Rs.8,000/- per month. 

That the second party is a Govt. employee and has been drawing salary per 

month.  Hence the first party has prayed for granting her a maintenance 

allowance of Rs. 8,000/- per month for her and her daughter from the second 

party. It is pertinent to mention here that an ex-parte order was passed by this 

Court on 16.05.2013 by granting an enhanced maintenance amount of 

Rs.3,001/- per month towards the first party and Rs.3,501/ per month to the 

unmarried daughter of the first party with effect from the date of order, against 

which the second party preferred a Crl. Revision No.44(S-3) before the Hon‟ble 

Court of Sessions, Sonitpur and vide judgment dated 14.11.2014 the Hon‟ble 

Sessions Court, Sonitpur has set aside the order dated 16.05.2013 passed by this 

Court with cost of Rs.1,000/- with direction to permit the second party to cross 

examine the witnesses and to adduce his evidence, if he desired within a period 

of two months from the date of passing of the said judgment.  

 

                3. The second party accordingly appeared before this Court to contest  

the case and cross examined the witnesses of the first party and adduced his 

evidence . The second party contended that there is no any change of 

circumstances, the first party has her own income and that his daughter has 

stopped her studies and therefore the first party is not entitled to get enhanced 

maintenance.  
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                4.The first party in support of her case examined two witnesses 

including  herself as a  witness. The second party examined himself as a witness. 

  

                 5. I have heard the argument of the learned counsels for both the 

parties. I have perused & considered materials on record. 

 

                 6. Upon hearing and on perusal of the record I have framed the 

following points for determination. 

 

POINTS FOR DETERMINATION: 

 

                 (i) Whether there is any change of circumstances of the first party 

who has been receiving maintenance allowance at the rate of Rs.2,000/- per 

month for herself and her daughter and whether the first party is entitled to 

relief as prayed for? 

 

DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

                     7. PW1, Smt. Bandana Borah  has stated  in her petition as well 

as in her deposition before the court that she was granted maintenance 

allowance at the rate of Rs.2,000/- per month in M.R. Case No.192/2007 for 

herself and her daughter. But now it has become difficult  for her to maintain 

herself and her unmarried daughter with such a meagre amount. PW1 has 

stated that her daughter Simi Borah is in her B.A. second semester in 

Chaiduar College, Gohpur which is situated at a distance of 8 km from her 

parental home  and bus fare to and  from is at the rate of Rs.40/- per day. 

She stated that the second party is a Constable posted at Tezpur Police 

Reserve and draws around Rs.20,000/- per month. She has exhibited the H.S. 

pass certificate of her daughter as exhibit-A. She stated that she has been 

desirous of getting her daughter admitted in Tezpur College . She stated that 

she does not have any source income.  

                   8. In cross examination PW1 has stated that she has been 

staying with her daughter in her parental house and not in any rented house. 

She stated that she does not know about the present condition of the second 

party. She admitted that she has not submitted any document pertaining to 
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the studies of her daughter in Chaiduar College in Degree classes. She 

admitted that the second party has a ninety year old mother, a brother and a  

sister. She denied the suggestion that she has been working in a Self Help 

group and her monthly income is about Rs.8,000/- to Rs.9,000/-. She denied 

the suggestion that there is no any change of circumstances and her daughter 

is not studying.  

                  9. PW2, Miss Simi Borah daughter of PW1 deposed that the 

second party is  her father  and she has been studying in B.A. second 

semester, Gohpur, Chaiduar College. She stated that she has been staying 

along with her mother in her grandfather‟s house. She stated that from there 

the distance of her College is about 8 km and the fare to and from is Rs.40/- 

per day. She stated that her mother did not have any income and her father is 

a police constable working at Tezpur Police Reserve and earns about 

Rs.25,000/- per month. 

                     10. In cross examination PW2 stated that she has not 

submitted nay document that she has been studying in Degree classes. She 

has admitted that she has not submitted any document pertaining to bus fare 

to her College. She admitted that she has a pehi ( father‟s younger sister).   

                      11.  DW1, Sri Biman Borah deposed that he has his  mother  

who is about ninety five years old, a disabled brother who can not do anything 

and an unmarried sister and he has to look after them. He stated that PW1 

has been working in a self help group and his daughter has discontinued her 

studies and helps her mother in her work.  He stated that PW1 earns about 

Rs.7,000/- per month. He stated that he has been undergoing treatment for 

his mental disease in Tezpur Mantal Hospital. He stated that sometimes he 

has to take leave in his job due to which his salary is deducted. He exhibited a 

certificate of Mental Hospital as exhibit-“ka”.  

                  12. In cross examination DW1 admitted that since the year 2005, 

he has not contacted PW1 and PW2. He admitted that PW1 does not have any 

job. He stated that he has been drawing salary at the rate of Rs.18,000/- per 

month. He denied having any agricultural land. He stated that though he has 

been undergoing treatment for his mental illness, he has been doing his  job.  
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                 13. The learned Counsel for the first party asserted that the first 

party and her daughter are staying in a rented house, the daughter of the first 

party is in her B.A. second semester, the first party has no income of her own 

and price hike in essential commodities, under such circumstances, the 

petitioner is entitled to get enhanced maintenance.  

                 14. On the other hand, the Learned Counsel for the second party  

contended that there is no any change of circumstances, the first party works 

in a self help group and earns about Rs.7,000/- per month, her daughter has 

discontinued her studies and helps her mother in her work and that actually 

there is change of circumstances in case of the second party who has been 

suffering from mental disease and he also has to look after his disabled 

brother , old aged mother and unmarried sister and therefore the first party is 

not entitled to enhanced maintenance.  

               15. From the evidence of PWs it is apparent that they have been 

staying in the parental house of PW1 and not in any rented house. PW1 and 

PW2 have stated that PW2 is in her B.A. second semester in Chaiduar College 

and has submitted H.S. pass certificate , as exhibit-A. The said witnesses have 

admitted that they have not submitted any document that PW2 has been 

studying in B.A. second semester in Chaiduar College. The second party has 

contended that PW2 has discontinued her studies and she is not studying in 

B.A. second semester in Chaiduar College. But the second party has also not 

adduced any evidence to prove that PW2 has discontinued her studies. On 

perusal of exhibit-A the H.S. pass certificate, it is revealed that PW2 has 

passed her H.S. Examination in the „first division‟ with good marks, hence that 

she would discontinue her studies is hard to believe. Even though she has 

discontinued her studies she is entitled to enhanced  maintenance so that she 

can continue her studies.  

                16. PW1 has stated that she has no income of her own. But the 

second party has asserted that she works  in a self help group and earns 

about Rs.7,000/- per month. PW1 has denied working in any such group. The 

second party has not adduced any evidence to prove that PW1 works in any 

self help group. Hence it is not established that PW1 has income of her own. 
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                17. As regarding price hike in essential commodities, there is no 

doubt that the prices of essential commodities have risen and the cost of 

living has gone up.  

                18. The contention of the second party is that he has been 

suffering from mental illness. But he himself has admitted  that inspite of his 

illness he has been doing his job and drawing salary at the rate of Rs.18,000/- 

per month. The second party has also stated that he has to look after his old 

aged mother, his physically disabled brother and unmarried sister. The second 

party might have other responsibilities but at the same time he is also bound 

to give maintenance to his wife and unmarried daughter. 

                19. As it has been established that PW1 has no income of her own, 

that PW2 is pursuing her graduation and rise in cost of living points clearly 

that there is change of circumstances of the first party and she is entitled to 

enhanced maintenance as per the provision of section 127 of Cr.P.C.  

ORDER 

                     In result the petition filed by the first party is allowed on 

contest. Accordingly, considering the economic condition and status of both 

parties, maintenance allowance is enhanced from Rs.2000/- to Rs.5,000/-. 

The second party, Biman Borah, is directed to pay maintenance allowance @ 

Rs.2000/-(Rupees two thousand)only per month towards the first party and 

Rs.3000/-(Rupees three thousand)only  per month towards her unmarried 

daughter i.e., a total of Rs.5000/-(Rupees five thousand)only  per month to be 

paid from the date of order.  

Free copy of the order be furnished to the petitioner free of cost. 

Given under my hand and seal of this Court on this 17th day of June, 2015 at 

Tezpur. 

 

                                                               Bijaya Khakhlary 

JMFC,Tezpur, Sonitpur 
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APPENDIX 

 

 

FIRST PARTY WITNESSES: 

 

PW1— Smt. Bandana Borah   

PW2—Miss Simi Borah 

 

EXHIBITS OF FIRST PARTY 

 

Ext A..........copy of H.S.S.L.C pass certficate 

 

SECOND PARTY WITNESSES: 

  

DW1—Sri Biman Borah 

 

EXHIBITS OF SECOND PARTY: 

 

Ext “Ka”.........certificate of Mental Hospital 

 

 

 

 

Bijaya Khakhlary 

JMFC, TEZPUR, SONITPUR 

 

 

  

 


